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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
JASON C. PINTLER
Deputy State Appellate Public Defender
I.S.B. #6661
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DAVID ISER,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43032
ADA COUNTY NO. CR 2014-12671
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
David Iser pled guilty to one count of domestic violence and was sentenced to a
unified term of 10 years, with 9 years fixed. He filed a timely Rule 35 motion which was
denied by the court. Mr. Iser asserts that the district court abused its discretion both by
imposing an excessive sentence and by denying his Rule 35 motion in light of the
mitigating factors that exist in his case.
Statement of the Facts & Course of Proceedings
The State filed a Complaint alleging that David Iser committed the crimes of
domestic violence and attempted strangulation. (R., pp.6-7.) Mr. Iser waived his right
to a preliminary hearing, was bound over into the district court, and an Information was
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filed charging him with the above crimes. (R., pp.31-35.) The State later filed an
Information Part II alleging that Mr. Iser is subject to enhanced penalties as a persistent
violator.

(R., pp.56-58.)

Mr. Iser pled guilty to the domestic violence charge; in

exchange, the State dismissed the attempted strangulation charge and the persistent
violator enhancement allegation. (R., pp.61-71: Tr. 12/31/14.)
During the sentencing hearing, the State requested the court impose a unified
term of 10 years, with 5 years fixed, while Mr. Iser requested the court impose a unified
term of 8 years, with 2 years fixed, and to retain jurisdiction. (R., p.75; Tr. 2/18/15, p.10,
Ls.19-25; p.17, Ls.6-11.)

The district court exceeded both recommendations and

imposed a unified term of 10 years, with 9 years fixed. (R., pp.77-81; Tr. 2/18/15, p.26,
Ls.7-12.) Mr. Iser filed a timely Notice of Appeal. (R., pp.88-90.) Mr. Iser also filed a
timely Rule 35 Motion seeking leniency, which the district court denied. (Motion for
Reconsideration of Sentence; Order Denying Rule 35 Motion.)1
ISSUES
1.

Did the district court abuse its discretion when it imposed upon Mr. Iser a unified
sentence of 10 years, with 9 years fixed, following his guilty plea to domestic
violence in light of the mitigating factors that exist in this case?

2.

Did the district court abuse its discretion when it denied Mr. Iser’s Idaho Criminal
Rule 35 Motion for a Reduction of Sentence in light of the new mitigating
information he offered in support of his motion?

Mr. Iser has filed a motion to augment the record with his Motion for Reconsideration
of Sentence, his Brief in Support of Defendant’s Motion for Reconsideration of
Sentence, The State’s Opposition to Defendant’s Rule 35 Motion to Reconsider
Sentence, and the district court’s Order Denying Rule 35 Motion. The motion to
augment is pending.
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ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed Upon Mr. Iser A Unified
Sentence Of 10 Years, With 9 Years Fixed, Following His Guilty Plea To Domestic
Violence In Light Of The Mitigating Factors That Exist In This Case
Mr. Iser asserts that, given any view of the facts, his unified sentence of 10
years, with 9 years fixed, is excessive.

Where a defendant contends that the

sentencing court imposed an excessively harsh sentence, the appellate court will
conduct an independent review of the record giving consideration to the nature of the
offense, the character of the offender, and the protection of the public interest. The
governing criteria or objectives of criminal punishment are: (1) protection of society; (2)
deterrence of the individual and the public generally; (3) the possibility of rehabilitation;
and (4) punishment or retribution for wrongdoing.
David Iser returned to Boise after working for 3 months in Montana, and he
bought a large amount of alcohol to celebrate with his girlfriend, Nancy Munt. (PSI,
p.4.)2 Highly inebriated, Mr. Iser physically attacked Ms. Munt. (PSI, pp.3-4.)
Mr. Iser has long suffered from depression and anxiety and he has,
unfortunately, turned to alcohol to deal with these problems. (PSI, pp.8-9.) Mr. Iser has
always thought of himself as a terrible person because he drinks, but he continues to
drink because “alcohol is the only thing that numbs the negative feelings he has about
himself and his life, and it helps him sleep at night.” (PSI, p.9.) Mr. Iser expressed a

Citations to the Presentence Investigation Report and attached materials will include
the page number associated with the electronic file containing those documents.
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desire to “figure out how to live without alcohol in his life,” and to be a better person.
(PSI, pp.9-10.)
Mr. Iser expressed his sincere remorse for his actions. He stated that he was
disgusted with himself for what he had done and planed to get treatment for his alcohol
addiction so that he can be a better person. (PSI, pp.10-11.) During the sentencing
hearing, Mr. Iser apologized to Ms. Munt, and she expressed to him that she forgave
him. (Tr. 2/18/15, p.18, L.3 – p.19, L.19.)
Idaho Courts recognize that alcohol addiction coupled with the willingness to
seek treatment, and remorse, are mitigating factors that the district court must consider
when determining an appropriate sentence. See State v. Nice, 103 Idaho 89 (1982);
State v. Alberts, 121 Idaho 204 (Ct. App. 1991). Mr. Iser asserts that the district court
abused its discretion by imposing an excessive sentence in light of the mitigating factors
present in his case.
II.
The District Court Abused Its Discretion When It Denied Mr. Iser’s Rule 35 Motion For A
Reduction Of Sentence
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the
sound discretion of the sentencing court, and essentially is a plea for leniency which
may be granted if the sentence originally imposed was unduly severe. A court deciding
whether to grant or deny a Rule 35 should consider any new or additional mitigating
information provided in support of the motion, as well as the mitigating information
previously known to the court.
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In support of his motion, Mr. Iser provided a letter from his friend, Jeff Mist.
(Motion for Reconsideration of Sentence.) In his letter, Mr. Mist expressed his opinion
that Mr. Iser is a great person who just needs the right guidance, and he stated that he
was willing to help provide that guidance. (Motion for Reconsideration of Sentence.)
Idaho Courts recognize that support from friends is a mitigating factor that should be
considered by the district court in determining an appropriate sentence. See State v.
Shideler, 103 Idaho 593 (1982).

Mr. Iser asserts that the district court abused its

discretion by denying his Rule 35 motion in light of the support he has from Mr. Mist, in
addition to the previously described mitigating information presented at the time of
sentencing.
CONCLUSION
Mr. Iser respectfully requests that this Court reduce his sentence to a unified
term of 8 years, with 2 years fixed, or for whatever relief this Court deems appropriate.
DATED this 21st day of October, 2015.

__________/s/_______________
JASON C. PINTLER
Deputy State Appellate Public Defender
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